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More on that message to RIAs: ‘evaluate’ 
your compliance programs

There’s little ambiguity to walk away with from those 
three RIA enforcement cases announced by the SEC 
earlier this month (IA Watch , Dec. 5, 2011): fix past 
issues found by examiners.

“That’s just the beginning of the compliance initiat-
ives” from the Enforcement Division’s Asset Management 
unit, vows the unit’s co-chair Rob Kaplan. The three 
cases “send a serious compliance message” that firms must 
consider exam findings and “remediate their compliance 
deficiencies.” Kaplan adds that firms should see the 
enforcement actions “as an opportunity to evaluate their 
compliance programs.”

“I can assure you this is just the beginning of increas-
ed scrutiny of advisers,” says Jordan Thomas, a partner 
with Labaton Sucharow in New York. He served as an 
assistant director in the new unit before leaving the SEC 
earlier this year. The unit “represents a more sophisticated 
regulator” for advisers, he adds.

A how-to guide for mid-sized advisers 
making ‘the Switch’ to state registration

If you’re sure your firm will have to make the move 
from SEC to state registration next year, know that 
although June 28, 2012 serves as the drop-dead deadline 
(IA Watch , July 11, 2011), there are many reasons to 
begin the process sooner than later.

“You really can’t start too early,” says Karen Huey 
of Professional Compliance Assistance in Canton, 
Ga. “We’re having a hard time getting through to the 
regulators now,” she adds. “It’s going to be a lot harder 
come March, April and May” when they’re swamped by 
an influx of new advisers. 

A more vexing situation falls to advisers like Matthew 
Tuttle, president of Stamford, Connecticut-based Tuttle 
Wealth Management ($58M in AUM). “For us to go 
back to state registration would be a complete and total 
nightmare,” says Tuttle. “I have no desire, neither does my 
chief compliance officer, to go back to state registration.” 
He believes he can grow his firm to $90 million in time 

CCO and principal turn blind eye to fraud, 
SEC claims in new legal action

Gina Hornbogen, the CCO of the now defunct 
Results One Financial ($160M in AUM) in Elmhurst, 
Ill., once exclusively shared with IA Watch how she 
responded when a colleague was charged with stealing 
millions from clients (IA Watch , Feb. 1, 2010). Last 
week the SEC provided the rest of the story, announcing 
Advisers Act violations against Hornbogen and a second 
person.

The agency claims Hornbogen and Charles Rizzo, 
who co-owned Results One, actually did all they could 
to miss the alleged fraud committed by their colleague, 
Steven Salutric. The SEC had previously charged Salutric 
with forging the signatures of clients to move up to $7 
million from their Charles Schwab accounts to his (IA 
Watch , Jan. 18, 2010). Victims included a 96-year-
old dementia patient. Some of the cash allegedly fed a 
restaurant Salutric owned and also went to distribute a 
film he produced as well as to his church’s coffers. Salutric 
served as the church’s treasurer.

After the collapse of Results One, Rizzo and Horn-
bogen went on to found RH Financial Group ($138M 
in AUM) in Oak Brook, Ill. Neither Rizzo or Hornbogen 
would return IA Watch phone calls and the firm’s current 
CCO, Ann Zemann, couldn’t be reached. Their attorney, 
Mark Flessner, a partner with SNR Denton in Chicago, 
sent e-mails to IA Watch but declined an interview. He 
vigorously denies the allegations and notes his clients 
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Message Received (Continued from page 1)

The initiative to punish firms that didn’t resolve past 
deficiencies began out of the agency’s Chicago regional 
office, says Kaplan. Staff there spotlighted unaddressed 
deficiencies and urged wider action.

“The message is if the SEC says to fix something, you 
better fix it or else you better have a good reason as to why 
you didn’t,” says Brian Rubin, a partner with Sutherland 
in Washington.

Examiners on the lookout
Future cases like these are likely to result in severe 

consequences for those firms “because the industry has 
been served notice,” analyzes Bill Donnelly, an attorney 
with Murphy & McGonigle in Washington. He believes 
the cases signal the maturity of the relatively new Asset 
Management Unit and predicts SEC examiners will be on 
the lookout for uncorrected deficiencies.

Also this month, the unit announced enforcement 
cases against hedge fund managers for “abnormal invest-
ment performance” (IA Watch , Dec. 5, 2011). “There 
are additional cases in the pipeline,” promises Kaplan, 
including ones using data analysis against private equity 
and mutual fund advisers.

The use of “qualitative and quantitative risk analy-
tics … can be a game-changer,” Kaplan continues. 
The technique “allows us to identify misconduct that 
otherwise wouldn’t come to our attention for some time.”

Ephraim Lemberger, a partner with Bingham in 
New York, predicts this trend will only strengthen as the 
SEC obtains more data from advisers. “I would expect the 
SEC to continue to use Form ADV, Form PF and other 
information [such as large trader Form 13H] to try to 
bring these types of targeted inquiries,” he says. 

SEC announces CCO seminar for 
Washington in January

The old CCOutreach meetings have been rebranded 
as the Compliance Outreach Program but the concept 
remains the same: a day-long seminar allowing the SEC’s 
Division of Investment Management and the Office of 
Compliance Inspections and Examinations to give their 
views on the compliance issues of the day.

That day will be Tuesday, Jan. 31 in Washington, 
D.C. The goal is to “help chief compliance officers 
(CCOs) and other senior personnel at investment 
management firms enhance their compliance programs 
for the protection of investors,” the agency announced. 

The rebranding is designed “to be more inclusive of 
all senior personnel at firms and emphasize the need for 
compliance awareness at all levels of an organization.” The 
seminar’s topics will include compliance and enterprise 
risk management, trading, enforcement, custody and 
Dodd-Frank reforms. The event will be webcast, or you 
can register  to attend in person. 

It’ll be Spring before there’s an SRO bill – 
if then

An aide to Rep. Spencer Bachus (R-Ala.) now says a 
bill calling for an SRO for advisers isn’t likely before the 
Spring. This pushes back the timetable that others had 
expected (IA Watch , Oct. 17, 2011). 

Bachus circulated draft legislation  in September, 
prompting vigorous industry reactions (IA Watch , 
Sept. 19, 2011) – both for and against the idea of an SRO 
for advisers. Predictions are already being heard that – 
with 2012 being an election year – Congress isn’t likely 
to pass anything significant next year, meaning the SRO 
issue could well be punted into 2013 or beyond.

(SRO Bill, continued on page 3)
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Also on the Hill, last Thursday, Jon Corzine, 
the former CEO of the scandalized MF Global firm 
and a former U.S. Senator,  testified before the House 
Agriculture Committee. In prepared remarks , 
Corzine told lawmakers he was “stunned” to learn the 
day before the troubled broker filed for bankruptcy last 
October that the firm “could not account for many 
hundreds of millions of dollars of client money.” He 
apologized and said “I simply do not know where the 
money is, or why the accounts have not been reconciled 
to date.” 

SRO Bill (Continued from page 2)

Correction: FINRA’s lobbying expenses 
last year topped $1 million

Turns out those IRS-990 forms can be tricky to 
read. Last week we reported on FINRA’s latest 990 , 
including its lobbying expenses for 2010 (IA Watch , 
Dec. 5, 2011). The form lists lobbying expenses in more 
than one place. As a result, FINRA actually spent $1.2 
million on lobbying expenses in 2010, not $452,000.

Still, 2010’s lobbying expenses declined by 19% when 
compared to 2009 when Dodd-Frank was in full swing 
and FINRA spent $1.4 million. We asked FINRA about 
its lobbying numbers but it didn’t respond to our inquiry.

Our discovery of multiple places for lobbying 
expenses on the 990 also revealed that the Investment 
Adviser Association did have such expenses in 2010. 
According to IAA’s 990 , it spent $142,805 on 
lobbying, or about 11% of what FINRA expended. 

New congressional letter pressures Labor 
Department on fiduciary proposal

Should the Department of Labor entertain re-
proposing its revised definition of a fiduciary under 
ERISA, more than 50 Republican House members last 
week asked the regulator to keep their concerns in mind, 
including to “not compound” investor confusion between 
investment advisers and broker-dealers. 

In a new letter  to Labor Secretary Hilda Solis, 

the Republicans urge that any re-proposed rule not 
significantly reduce “retirement options” for Americans, 
avoid “costly new regulatory requirements” and preserve 
investor access to “suitable financial products and 
services.”

The Labor Department pulled its proposal  in 
September in response to political pressures (IA Watch 
, Sept. 26, 2011).

Financial Services Institute President/CEO Dale 
Brown holds no doubt that the Labor Department will 
return with a new proposal but hopes it will be “a more 
appropriate rule based off a sound economic impact study 
and a true picture of the problem they’re trying to solve.” 

In November, more than 30 Democrats sent Solis 
a similar letter, although it recommended the Labor 
Department coordinate its efforts to re-define a fiduciary 
with the SEC and the CFTC (IA Watch , Jan. 31, 
2010). 

Making the Switch (Continued from page 1)

to stay linked with the SEC.

Special challenges for firms around threshold
A dilemma dogs advisers in the neighborhood of the 

AUM threshold. Do they wait to grow their business but 
risk missing the switch’s deadline if they can’t top the 
AUM threshold of $90M in AUM ($100M for newly 
registering advisers)? 

Many firms favor SEC registration, says Stephen 
Culhane, a partner with Linklaters in New York, if for 
no other reason than comfort with what they know. There 
are other benefits. For example, Culhane says certain 
requirements for managing ERISA money require federal 
registration.

“There certainly is more cache coming with being 
under the SEC purview,” says Samuel  Boldrick III, 
president/CCO at Presidio Advisors ($83M in AUM) 
in San Antonio. He’d welcome Texas regulators, if 
this comes to pass. But he’s so close to the threshold 
he believes he can easily hurdle the line in time. The 
difficulty stems from not knowing “who my regulator is 
going to be,” he adds.

No doubt surrounds Denver-based RIA Kathleen 
Lenover ($50M in AUM), acknowledges CCO Virginia 
West. “We’d like to build [up to the threshold] but it’s not 
going to happen in that amount of time,” she states.

“We have no choice,” adds Gary Clemmons, owner/
CCO of Texas Capital Management ($55M in AUM) in 
Baytown, Texas. “I have to go to the state.” He bemoans 

(Making the Switch, continued on page 4)
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Making the Switch (Continued from page 3)

the need to change all of his documents and website to 
reflect the change but will take advantage of the situation 
to legally segue his firm from a sole proprietorship to a 
corporation. 

Here’s what you need to do
For those making the switch, here’s a snapshot of 

what you should do:

Begin filling out the new Form ADV, Part 1, the 1. 
vehicle for making the switch. The scenario appears at 
the top of the new form: “Submit an initial application to 
register as an investment adviser with one or more states.” 
You can keep this as a pending application until January 
or file now.

Contact your state(s) regulator and notify it 2. 
that you’ll be submitting the form but not to process it 
until sometime after January 1. Advisers that will have 
to register in four or more states can take advantage of 
NASAA’s new coordinated review  (see the box below).

Give the state any documents that may be 3. 
required by the regulator, e.g., your financials, articles of 
incorporation, minimum net capital or a surety bond. Ask 
your state what it needs.

File your annual updating amendment between 4. 
Jan. 1-March 30, 2012. All advisers must do this to 
establish their AUM levels and thereby flag to the SEC 
which firms are bound for state registration.

Clear up any deficiencies found by your state’s 5. 
regulator. Call this the “wild card” in the process, says 
Melanie Lubin, Maryland’s securities commissioner. It 
can take two months or more to resolve issues and satisfy 
the regulator – time you must budget into the June 28th 
deadline.

File Form ADV-W by June 28, withdrawing your 6. 
SEC registration. Do this after your state has officially 
sanctioned your registration.

Reach out to your state’s regulator now. NASAA has 
a website  that can help. Florida’s  features frequently-

Take a peek at how NASAA’s coordinated review process should work
NASAA dishes out the promise of fewer hassles for those mid-sized advisers that will have to register in four or 

more states in 2012. Here’s how you can take advantage of the process.

First file your new Form ADV, Part 1 (see the story on page 1), while also sending along to each state you’ll have 
to register with any necessary documents (e.g., financials, contracts, etc.). You could save the reporting of your new 
regulatory AUM until next year, while alerting the states you’ve started the process, says Ken Hojnacki, formerly 
with the Wisconsin Division of Securities, who is assisting NASAA with its investment adviser coordinated review 
program.

The next step is to complete the form at NASAA’s coordinated review website . This will alert NASAA of which 
state regulators you will be registering with and “queues you up” in the program, says Hojnacki. Within two weeks, it’s 
hoped, your state regulators would pow wow via conference call to agree on what deficiencies need to be resolved and 
how “so the adviser gets the same answer from all of the particular states,” Hojnacki says. 

This timetable assumes that the adviser has submitted all necessary paperwork first. After the conference call, the 
goal would be for each state to separately send the adviser a letter outlining what deficiencies must be fixed prior to 
registration. It’s hoped these letters can go out between 15-30 days of the conference call.

We’re going to “try our best to get these moving,” says Linda Cena, securities manager of the Michigan Office of 
Financial and Insurance Services, “otherwise we’re going to be in trouble in the end” because of a possible stockpile 
of waiting applicants.

Don’t expect each state’s comment letter to be identical, but they “should be consistent with each other,” says 
Melanie Lubin, securities commissioner of the Maryland Securities Division.

Look for the states to notify you once your deficiencies have been resolved. This may consume another 30 days, 
though, which is why Hojnacki says “we don’t want everyone to wait until the end.”

A current SEC-registered mid-sized firm can get state registered at any time after Jan. 1, 2012 but must do so by 
June 28, 2012. 

The process doesn’t revise the 1996 NSMIA law  that holds that an adviser need meet only its home state’s 
requirements when it comes to books and records and bonding. However, non-home states can “comment” on these 
areas, says Hojnacki. 

(Making the Switch, continued on page 5)
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asked-questions. Nebraska  has scheduled workshops 
this month. Texas’s  website includes a special notice 
and FAQs. Other state websites may leave you wanting, 
but you can call them.

Get a name and an e-mail address from the regulator, 
recommends Huey. The day before you file on IARD, 
send a package for overnight delivery to that person with 
any documents required by the state and e-mail your 
contact to expect the filing and the package the next day, 
suggests Huey. “I prep that examiner,” she says.

By statute, the state should have 30 days to act. Huey 
recommends you reach out at the mid-point. Volunteer to 
answer any questions. This may speed up the process.

Most of her clients will have to register in three states, 
including where they’re headquartered. Having six or 
more clients in a state usually triggers the need to register. 
“It’s not just [having] a client in that state” but meeting or 
exceeding the state’s de minimus number of clients in that 
state, says Lubin. “That’s something that advisers need to 
be careful about,” she adds.

The question pops up in Item 2 of Form ADV, Part 1, 
in which a firm would be attesting to not having to switch 
to a state because it “is registered in 15 or more states or 
your headquarters are in New York or Wyoming.” 

Double-check Item 2, warns Nancy Lininger, a con-
sultant with The Consortium in Camarillo, Calif. The 
new form may pre-populate with an incorrect answer, so 
eye it closely, she states. 

A spreadsheet serves you well
Create an Excel spreadsheet with a list of clients by 

state, Lininger recommends. This will flag those states 
where you will have to register. Repeat the process to 
determine which states will require your reps to register, 
although most won’t insist they do if you lack an office in 
their territory. Be sure you don’t waste money registering 
reps where you needn’t (IA Watch , Feb. 7, 2011).

Be aware of those “odd-ball states.” For instance, 
Louisiana and Texas require registration if only one client 
lives in those states yet the firm operates no headquarters 
there. An SEC firm that notice files in North Carolina 
need not send an invoice to a client with each bill but 
a state-registered firm there must, says Huey. An SEC-
registered firm outside of New Hampshire  must notice 
file there if only one client lives in the Granite State but 
if that same firm switches to state registration, there’s 
no need to notice file in New Hampshire, although 
registration there would be necessary with the sixth client 

Making the Switch (Continued from page 4) in the state. Some states insist on special wording to be 
added to advisory contracts, warns Lininger.

All this points to the need to contact your state 
regulators to confirm their requirements. Besides the 
states listed above, Lininger mentions Colorado , 
Georgia , and New York .

Don’t forget all of these changes mean corresponding 
revisions to your written procedures and Form ADV, Part 
2 disclosures, adds Huey.

An enhancement to the new Form ADV, Part 1 
prevents mistaken filings. If you’ve started a new filing, 
when you return, the system now asks whether you wish 
to continue working on the draft or to create a new form, 
says Lininger. She cautions this same innovation doesn’t 
extend to the CRD/U-4 site, so be careful you’re not 
creating a new U-4 by mistake.

Editor’s Note: Find out more on how to transition 
by registering for IA Watch’s Jan. 17th webinar What the 
Mid-Sized Adviser Needs to Do to Make a Successful Switch 
to State Registration . Find out more and register here 
. 

CCO Charged (Continued from page 1)

“have long and unblemished careers in the financial 
industry.” 

Flessner claims they’re also victims of Salutric’s fraud 
and that “Schwab had equal responsibility to report 
their concerns to the SEC.” Flessner blames Schwab 
for allowing “Salutric to perpetuate his fraud.” He also 
disputes the SEC’s claims that Result One’s clients were 
never notified of the improper transfers. 

A spokeswoman for Schwab responds that Flessner’s 
comments are an attempt to “deflect blame” from his 
clients. “Schwab took this matter very seriously and 
cooperated fully in the SEC’s thorough investigation, as 
noted in its report,” said Schwab’s Lindsay Tiles.

Failure to supervise, missed red flags
According to the SEC , Rizzo and Hornbogen 

ignored many warning signs of Salutric’s behavior dating 
to 2004. Charles Schwab warned the pair of the forgeries 
but they didn’t act. The SEC claims Rizzo lied to Schwab 
when he said he would conduct an internal investigation 
and Hornbogen acted as a “buffer,” permitting Salutric 
to continue to function even after Schwab reacted to 
numerous red flags by refusing to work with him any 
longer.

The situation described by the SEC serves as a how-
not-to-act course. “Nearly every business day from late 

(CCO Charged, continued on page 6)
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2002 through December 2009, Results One operations 
department personnel sent Rizzo and Hornbogen emails 
listing all ‘large withdrawals’ and ‘large deposits’ in client 
accounts the previous day,” the SEC states. “These emails 
provided notice to Rizzo and Hornbogen of significant 
client withdrawals, including most, if not all, of the funds 
Salutric misappropriated from his clients.”

The pair did occasionally question Salutric to explain 
the large withdrawals. “However, they routinely accepted, 
without further inquiry, whatever explanation Salutric 
gave them. At no point did Rizzo and Hornbogen contact 
Salutric’s clients about the suspicious withdrawals,” des-
pite their own attorney’s advice to do so, the Commission 
notes.

RH Financial Group’s Form ADV brochure  notes 
that “Neither the Firm nor any of our management per-
sons have been involved in any events that are material to 
a client’s or prospective client’s evaluation of the Firm or 
the integrity of its management.”

A hearing will be scheduled to take up the SEC’s 
administrative action. 

CCO Charged (Continued from page 5)

SEC, FINRA issue warning about branch 
office inspections

The SEC and FINRA are giving dually registered 
firms a heads up. Some firms’ branch office inspections 
programs have been insufficient. So, when the regulators’ 
examiners are looking over branches, they are likely to 
zoom in on areas such as:

the supervision of customer accounts; √

procedures on how to handle money and  √
securities physically received at the branch; and

the validation of changes in account information  √
in accounts serviced by the branch.

The warning came in a “National Exam Risk Alert“ 
 the Commission and FINRA released this month 
on broker-dealer branch-office inspections. It is the 
second risk alert issued by the national exam program 
run by the SEC’s Office of Compliance Inspections 
and Examinations. The first alert, issued at the end of 
September, dealt with market access and market/sub-
account relationships.

The new alert lists practices used by firms that, in 
the regulators’ views, have effective branch-inspection 
programs.  

Read more from this story at www.iaweek.com .
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